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Architecting the $600 Million 
Flint Water Settlement Process

 Settlement Planning
By Michele P. Fuller, Esq.

I
n April 2014, Flint, Michigan, 
changed its water source and resi-
dents were exposed to high levels 
of lead and other pollutants. With 
lead, there is no amount that is 
safe. Children are much more 

susceptible to it because their devel-
oping bodies absorb up to five times 
more lead than adults. Lead poison-
ing symptoms in children can include 
antisocial aggressive behavior, stunted 
developmental growth, reduced intel-
ligence, or anemia. For adults, symp-
toms include memory loss, a decline 

in mental function, miscarriages, and 
other reproductive problems. The ef-
fects can be immediate or develop over 
time. The neurological and behavioral 
effects for children and adults from 
lead poisoning are irreversible. 

In November 2019, I was part of 
an effort to provide an efficient, clear 
settlement process for up to 100,000 
Flint residents with an initial settle-
ment fund of $600 million. Many 
Flint residents who would receive a 
settlement were minors or legally in-
capacitated individuals (LIIs). The 

settlement plan’s goal was to provide 
transparency, accountability, and pro-
tection to claimants across three court 
jurisdictions. Easy, right? 

A Complex Process
Sometimes a word from a friend 

puts you in place to do great things. 
The Michigan assistant attorney general 
was looking for help to handle these 
settlement proceeds. While much of 
the terms of the settlement had been 
agreed upon, the settlement process 
was stagnant because of the complexi-
ties of planning the distribution of 
settlement funds to this large group of 
minors and Llls. Fellow NAELA mem-
ber and friend, Rosemary Buhl, Esq., 
recommended me to the lead Attorney 
General counsel as the best person she 
knew who would have the experience 
necessary to help design this settlement. 

After a vetting and interview pro-
cess, I was awarded the task due to 
my experience in settlement planning 
for persons with special needs and el-
ders, the creation of national pooled 
trusts for persons with disabilities, and 
more than a decade of assisting in the 
creation and management of quali-
fied settlement funds (QSFs) to hold 
other mass tort and complex litigation 
settlements.

The stated concerns that needed to 
be addressed were: 
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The settlement process was stagnant because 
of the complexities of planning the distribution 
of funds going to minors or incapacitated 
individuals.
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1.  Coordinate one streamlined settle-
ment distribution system across the 
federal district court, Michigan cir-
cuit court, and the Court of Claims 
that handles cases brought against 
the state since a host of individual 
cases were brought in three separate 
jurisdictions;

2.  Design a process to allow guardians 
ad litem (GAL) to represent minors 
and LIIs to comply with Michigan 
law and local court rules governing 
settlements for minors and Llls;

3.  Reduce the impact on the local 
probate court so it did not have to 
individually handle up to 100,000 
separate cases when it typically only 
handles about 20 of these cases a 
month;

4.  Create the process so the settlement 
money would be available for the 
protection of minors and LIIs by 
establishing a system of using spe-
cial needs trusts, ABLE accounts, 
or other alternatives as appropriate;

5.  Find appropriate vendors to handle 
a high volume of relatively small 
settlements;

6.  Overcome the lack of traditional 
banking opportunities for claim-
ants as many had no access to 
banks;

7.  Address how wrongful death settle-
ment litigation would be folded 
into the process and protect those 
claimants who may fall into the mi-
nor and LII categories; and

8.  Finally, create accountability, ac-
cess, and transparency of the man-
agement of the funds to enable 
community acceptance and partici-
pation in the process.

Atmosphere of Collaboration
There were many positive aspects 

that were helpful in the successful cre-
ation of the settlement process. The 

federal judge took charge of the liti-
gation and appointed a strong special 
master to help the parties communi-
cate and keep the litigation moving. 
The lead counsel for both plaintiffs 
and defendants had a common goal of 
creating a streamlined process that was 
in the best interests of the minors and 
LIIs who were receiving the vast major-
ity of the funds. This led to collabora-
tive meetings to create and review the 
process in detail. I believe having the 
state as a defendant made a real differ-
ence in creating the settlement process. 
Unlike a corporate defendant, the state 
(defendant) has a vested interest in the 
actual outcome for the claimants, who 
are also state residents. The state com-
municated an overriding interest and 
commitment to making sure the set-
tlement funds positively impacted the 
claimants’ recovery and future lives. 
This created an atmosphere of collabo-
ration and creativity among the parties 
with regard to the settlement process 
for the benefit of all claimants.

Due to cooperation of the judges 
from the various jurisdictions, the 
coordination of lead counsel for the 
parties, and efforts of the special mas-
ter, the parties agreed to have several 
procedural orders issued by the federal 
court and adopted or recognized by 
the Genesee Circuit Court regarding 
the appointment of next friend (the 
person appointed in Michigan to rep-
resent the interest of a minor), creation 
of a GAL panel, and coordination be-
tween circuit and probate courts. 

The first Order dealt with next 
friend’s appointment, which outlined 
the criteria of eligible parties to serve 
and safeguards to such appointments. 
This allowed for one process for the 
appointment of representatives for mi-
nors and LIIs between all courts. The 
second coordinated effort between 
courts relates to the appointment of 
a master GAL and a panel of GALs, 
which would expand and contract de-
pending on the volume of cases. The 
master GAL would help with draft-
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ing the various trusts available to the 
claimants and ensuring compliance 
with state and federal regulations and 
policies. The master GAL would also 
communicate with the main fiducia-
ries, such as the claims administrator, 
settlement administrator, lien admin-
istrator, special master, and the courts, 
and help oversee and support the pan-
el GALs. The panel GALs would give 
further direct support to claimants, es-
pecially when claimants or their fami-
lies need additional support in benefit 
protection options where needed.

Selecting Trustees
I also recommended that the master 

GAL be part of a committee of fidu-
ciaries that would help oversee a pro-
cess for the appointment of trustees 
to manage claimant funds. Proposed 

trustees needed to be able to handle 
a large volume of moderate to small 
trusts, including special needs trusts 
for persons with disabilities that pre-
serve public benefits or trusts to man-
age settlement funds for minors and 
LIIs who are not disabled or on public 
benefits. The trustee must:
•  Be transparent as to the identity of 

administrators and fee sharing;
•  Provide proper accounts and re-

ports to the courts and claimants;
•  Provide apples-to-apples fee 

comparison and transparent fee 
disclosures;

•  Provide appropriate investment 
strategy; and 

•  Have a reliable and quick system of 
fund distribution. 
I recommended the initiation of 

a formal process for the selection of 

trustees, including creating objective 
criteria and key indicators mentioned 
above, among others, through the 
submission of a request for proposal 
and the evaluation by the fiduciary 
committee for each type of trust avail-
able to the claimants for management 
and administration of their settlement 
funds.

At the start of this process, I had 
an extraordinary resource in Milton 
Mack, then head of the Michigan 
State Court Administrative Office, 
the agency that manages the Michigan 
court system. I had known Adminis-
trator Mack previously while he was 
on the Wayne County Probate Court 
bench, which is the county seat for the 
City of Detroit. He was instrumental 
in suggesting concurrent jurisdiction 
to have the civil court act in concert 

May is Elder law month



24 JAN/FEB/MAR 2022   NAELA® News

 Settlement Planning

with the probate court to handle the 
Flint Water settlement cases. This 
took the pressure off the local probate 
court from solely managing thousands 
of cases. Generally, in Michigan, if a 
trust is involved or additional protec-
tions are needed for individuals who 
lack legal capacity, whether due to 
minority or mental or physical impair-
ments, then those proceedings are the 
exclusive jurisdiction of the probate 
court. Separate petitions, filing fees, 
hearings, and accountings are then 
required to oversee and safeguard the 
administration of the funds. 

An Unusual Characteristic
As Milton suggested, we requested 

concurrent probate court jurisdic-
tion. This is an unusual characteristic 
in this case. We were able to use it 
to our advantage in this matter, and, 
luckily, the presiding circuit court 
judge agreed to this suggestion. Ob-
taining probate court jurisdiction was 
a fairly easy process that allowed for 
streamlining the approval of settle-
ments, distribution, and oversight of 
settlement proceeds. By leveraging 
this concurrent jurisdiction, as well as 
coordination with the federal court, 
there would be one settlement process 

for everyone that included the GAL 
structure discussed above, a unified 
approval of the trustee process, and 
a unified approval of settlement op-
tions, such as structured settlements, 
special needs trusts, settlement preser-
vation trusts, or ABLE accounts. Ad-
ditionally, by having one streamlined 
process, economies were afforded the 
court and claimants alike by elimi-
nating the need for separate probate 
filing. Had this not been done, the 
local probate court would have expe-
rienced an insurmountable avalanche 
of matters, completely breaking down 
the court and certainly leading to the 
claimants’ frustration. 

Anticipating Claimants’ 
Planning Needs

Lastly, the process was designed to 
anticipate the planning needs of the 
claimants. This piece seems to be the 
missing and often overlooked element 
in mass tort settlements. Often the on-
going needs of the claimant, the need 
to access funds while protecting eligi-
bility for public benefits, and coordi-
nation of benefits are not addressed in 
mass tort settlements, and the claim-
ants are left with having to try and 
find appropriate special needs plan-
ning counsel to address their needs af-
ter they have received their funds. This 
can lead to additional time, frustra-
tion, confusion, loss of benefits, and 
significant expense. 

For example, in the National Foot-
ball League concussion cases in which 
players sued the league for compensa-
tion for their injuries sustained after 
repeated head trauma, there has been 
much criticism of the settlement for 
the significant payment delays and 
how predatory lenders targeted claim-
ants. In addition, there has been no 
planning for the players and their 

families in the way the funds are dis-
tributed or administered. For the Flint 
settlement agreement, I wanted to ad-
dress these concerns and discourage or 
prevent predators as much as possible. 
I advocated for additional language 
in the master settlement agreement, 
which helped protect claimants and 
discourage predatory lenders in that 
such lenders are unable to make claims 
against the proceeds and can only col-
lect from the individual themselves. 
In addition, I added language to help 
prevent the submission of fraudulent 
claims by prohibiting third parties 
from registering claims. 

Payment of Claims
The speed and manner of payment 

of claims were also considered in that 
the manner of payment of the funds 
would be streamlined with a quick 
appeals process, and efficient payout. 
The way that minors and LIIs received 
their payments was a deliberate pro-
cess, taking into account their needs 
after the proceeds had been paid. 
Having a next friend appointed with 
specific authority to execute contracts 
to join pooled trusts or execute docu-
ments under the combined circuit and 
probate courts’ authority was a key in-
novation that made subsequent pro-
bate filings and the fees and costs asso-
ciated with them unnecessary. Persons 
of all ages with disabilities would have 
access to a special needs trust to pro-
tect their eligibility for means-tested 
government benefits, such as Supple-
mental Security Income; have access 
to their settlement proceeds; and have 
the funds professionally administered 
in compliance with Social Security 
policies and regulations for the low-
est fees possible. Key indicators I re-
quested be included in the request 
for proposal of the trustees were the 

The federal judge took 

charge of the litigation 

and appointed a 

strong special master 

to help the parties 

communicate and keep 

the litigation moving. 
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manner and speed of disbursements. I 
have administered special needs trusts 
for more than two decades, and speed 
of disbursements is a consistent ben-
eficiary frustration that I wanted to 
avoid. The manner of disbursement is 
also a key indicator, as a third-party 
check is difficult to negotiate. If dis-
bursements are issued to an individual 
who has no checking account, he or 
she is stuck going to a check-cashing 
facility and the predatory fees that fre-
quently result.

For claimants with disabilities ac-
quired before age 26 receiving less 
than $15,000, ABLE accounts are 
options for qualifying claimants to 
receive settlement proceeds. Proper 
data collection by the claims admin-
istrator is a key factor in assessing 
available options to the claimant. As 
Peter Wayne of Advocacy Trust, LLC, 
described, the settlement process de-
sign is like a parking structure. After 
the claims administrator collects the 
right data, he or she can streamline 
the available and appropriate plan-
ning options that suit the needs of 
the claimant. For instance, a minor 
or LII who became disabled before 
age 26 receiving x dollars, he or she 
would arrive at the parking deck floor 
outlining their settlement planning 
choices that would allow access, yet 
protect their government benefit eli-
gibility. Easily created and managed 
by their authorized representative or 
the individual, ABLE accounts are 
not considered countable resources by 
the Social Security Administration.

For those minors and LIIs who just 
needed assistance with management 
and administration of funds and are 
not receiving means-tested govern-
ment benefits, a settlement preserva-
tion trust was created as a planning 
option. Access to this type of trust 

helps to protect claimants that lack le-
gal capacity who, without this type of 
trust, would have to have the probate 
court appoint a conservator to man-
age the funds on their behalf. This 
means a $175 filing fee, submission 
of court forms for the appointment, 
a visit by a court-appointed GAL and 
the fee that results from their efforts, a 
full hearing before which the petition-
er is required to properly send notice 
to all interested parties, and the sub-
mission of annual accounts for court 
review and approval. This process does 
not guarantee the person the minor 
or LII wants to serve on their behalf 
is appointed. In addition, unless the 
conservator qualifies for a bond (i.e., 
has good credit), the individual has to 
place the funds into a blocked or re-
stricted account, often earning minus-
cule amounts of interest, and must go 
through the full hearing process de-
scribed above to be able to use any of 
the funds on behalf of the individual; 
a pre-pandemic process that took 4-6 
weeks on average. Implementing this 
process for all the potential claimants 
would have created a virtual moun-
tain of filings for the probate court 

Lastly, the process was 

designed to anticipate 

the planning needs 

of the claimants. This 

piece seems to be 

the missing and often 

overlooked element in 

mass tort settlements. 
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and would likely have caused an utter 
breakdown in function. 

Instead, through opting for a set-
tlement preservation trust, claimant 
funds would be professionally man-
aged and administered by a vetted 
trustee. Due to conflict-of-interest 
concerns raised in other mass tort 
matters, I recommended transparency 
of ownership, relationships, fees and 
fee-sharing, processing time for dis-
bursements and manner of disburse-
ments (no paper checks, please), as 
part of the request for proposal and 
disclosures to be submitted by pro-
posed trustees. 

In addition, the settlement pres-
ervation trust is an irrevocable trust. 
This means that the trustee can re-
fuse payments to individuals other 
than the beneficiary, or requests that 

are not for the benefit of, or in the 
best interests of, the beneficiary. All 
of these efforts anticipate the ongo-
ing need for claimants to have access 
to funds while balancing the interests 
of the courts and beneficiary for ac-
countability and oversight. One of the 
requested requirements of the trustee 
was analyzing the ability to easily and 
efficiently issue regular accountings to 
the beneficiary, the parties who would 
benefit from their estate after their 
death (referred to as interested parties 
in our statutes), the court, and pos-
sibly other government agencies for 
review. By utilizing and having access 
to this type of trust, many of the po-
tential trustees allow the funds to be 
invested at a low fee, as well as differ-
ent levels of investment depending on 
the age of the claimant/beneficiary. 

A Culimnation of Planning 
Experience

Being the architect of the settle-
ment process for the Flint Water case 
was the culmination of more than 
two decades of planning experience 
for minors, incapacitated adults, dis-
abled individuals, wrongful death 
settlements, QSFs, and probate ad-
ministration. The opportunity to 
work with incredibly skilled profes-
sionals at the top of their respective 
fields helped elevate my own perfor-
mance. I was afforded the freedom 
and autonomy to lead a collaborative 
and creative effort, bringing my best 
work to the table for the benefit of the 
residents of Flint. It is my hope that 
this process, and the funds that flow 
to them through it, makes their lives 
better. n
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